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COBRA Subsidy
Summary

Under the economic stimulus bill (the American Recovery and Reinvestment Act of 2009) signed by President Barock Obama on February 17, 2009, persons may be eligible for a COBRA subsidy from the federal government.  Persons who were involuntarily terminated from their job between September 1, 2008 and December 31, 2009 may only have to pay 35% of the regular COBRA premium for up to nine months.  In addition, persons who lost their job after September 1, 2008, but before February 17, 2009, and did not elect COBRA during the 60 original election period, may have a new 60 day period in which to elect COBRA with the premium subsidy.

Requirements
The requirements for the subsidy are:
1. An employee is involuntarily terminated or had hours reduced from his or her job between September 1, 2008 and December 31, 2009.  The law does not define involuntary termination.  

2. The employee, spouse, or dependant loses employer group health coverage because of the termination or reduction in hours.

3. At the time of the involuntary termination, the employee, spouse, or dependant is or was entitled to continuation of his or her group health coverage under COBRA or Wisconsin’s continuation coverage law.  Because Wisconsin’s continuation coverage law is included, persons who worked for an employer with less than 20 employees would be eligible for the subsidy.

4. The person elects continuation coverage within 60 days of receiving notice from the COBRA plan administrator of the continuation coverage and subsidy rights.  Four types of persons are affected by this:

A. Persons who elected continuation coverage prior to the enactment of the subsidy law on February 17, 2009.  Those persons will receive notice from the COBRA plan administrator that they will only have to pay 35% of the continuation coverage premium for the period beginning on March 1, 2009.

B. Persons who elected continuation coverage prior to the enactment of the subsidy law on February 17, 2009 and who ended their continuation coverage prior to enactment of the law.  These persons will receive a notice from the COBRA plan administrator by April 18, 2009 informing them that they have a 60 day special election period, from the date of the notice in which to elect continuation coverage with the subsidy.  If person elects continuation coverage during this special election period, coverage will generally begin on March 1, 2009 and will not go beyond the period of COBRA coverage that would have been required if COBRA had been initially elected.
C. Persons who lost their group health coverage prior to the enactment of the subsidy law on February 17, 2009 and did not elect continuation coverage.  These persons will receive a notice from the COBRA plan administrator by April 18, 2009 informing them that they have a 60 day special election period, from the date of the notice in which to elect continuation coverage with the subsidy.  If person elects continuation coverage during this special election period, coverage will generally begin on March 1, 2009 and will not go beyond the period of COBRA coverage that would have been required had COBRA had been initially elected.
Persons who elect continuation coverage in the special election period described in B or C would usually have a pre-existing condition waiting period if there had been a break of more than 62 days in health insurance coverage.  However, under the subsidy law, the time between the involuntary termination or reduction in hours, which caused the lose of group health coverage, will not be counted as a break in coverage for the pre-existing condition rule.

D. Persons who lose their group health coverage after the enactment of the law on February 17, 2009.  These persons will receive a notice from the COBRA plan administrator within 60 days of the qualifying event (involuntary termination or reduction in hours) informing them that they have a 60 days to elect continuation coverage with the subsidy.
5. The person is not eligible for coverage under another group health plan or Medicare.  If a person becomes eligible for another group health plan or Medicare during the subsidy period, the person is required to give notice of such eligibility to the COBRA plan administrator.  If a person does not give this notice, he or she is liable for 110 percent of the improperly paid subsidy.
If a person is eligible for the subsidy, the person pays 35% of the premium and the employer or COBRA Plan Administrator pays the remaining 65%. The employer or COBRA Plan Administrator will be able to recover the 65% from the federal government.

The subsidy applies to spouses and dependents who are eligible for COBRA coverage as well.

Appeals
If an employer or COBRA Plan Administrator denies a person’s request for the subsidy, the person may appeal the decision to the Department of Labor or  the Department of Health and Human Services in the case of COBRA continuation coverage provided pursuant to the Public Health Service Act. DOL or HHS must decide the appeal within 15 business days. If the appeal is denied, the individual could then sue under ERISA § 502(a)(3) for treatment as a subsidy-eligible individual, but the Act provides that the reviewing court is required grant deference to DOL's or HHS's determination.
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